(1)  The operator Is the owner and operator of the subject mine.

(2)  The operator and the mine are subject to the jurisdiction of
the Federal Mine Safety and Health Act of 1977.

(3)  I have jurisdiction of this case.

(4)  The inspector who issued the subject order was a duly
authorized representative of the Secretary.

(5)  A true and correct copy of the subject order was properly
served upon the operator.

(6)  Imposition of a penalty will not affect the operator's ability
to continue in business.

(7)  The alleged violation was abated in good faith.

(8)  The operator had 182 assessed violations in the 24 months
preceding the alleged violation, which is an average history.

(9)  The operator is a medium size company and the mine in question
is medium in size.

At the hearinga documentary exhibits were received and witnesses
testified on behalf of MSHA and the operator (Tr. 8-138).  At the
conclusion of the taking of evidence, the parties waived the filing of
written briefs and agreed to make oral argument and have a decision
rendered from the bench (Tr. 138).  A decision was rendered from the
bench setting forth findings, conclusions and determinations with
respect to the alleged violation (Tr. 142-144).

BENCH DECISION

This case is a petition for the assessment of a civil
penalty based upon an alleged violation of 30 C.F.R. 75.200.  The
alleged violation is of the operator's roof control plan.  It is
now well established that the roof control plan has the effect of
law and of a mandatory standard.

The pertinent section of the operator's roof control plan
is Paragraph 11(a), which provides as follows:  "Sidecuts shall be
started only in areas that are supported with permanent roof
supports.  During development, except where old workings are
involved, working places shall not be holed through into accessible
areas that are not supported on 5-foot maximum spacing lengthwise
and crosswise to within 5 feet of the face,"

The basic conflict here is one of credibility.  There is no
dispute that there was a punch-through or a hole-through in the

104i:of-control plan.  If on the other hand the
